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PRIVATE PROPERTY ON THE HIGH SEAS 

War, therefore, is an act of violence intended to compel our opponent to fulfil 
our will. 

If our opponent is to be made to comply with our will, we must place him in 
a situation which is more oppressive to him than the sacrifice which we demand. 

As long as the enemy is not defeated he may defeat me; then I shall be no 
longer my own master; he will dictate the law to me as I did to him. — Clause- 
witz on War. 

INTRODUCTION 

The impulses of a people are, as a rule, the result of intuition 
rather than of reason, and at a very early period of the recent war 
the German people adopted as a national creed that they were at 
war with Anglo-Saxonism, with the Anglo-Saxon civilization as the 
opponent and enemy of German Kultur. They have made many mis- 
takes, most of them the fruit of this self-same Kultur, but in this 
matter instinct, intuition, or impulse, whichever it may be, has proved 
a truer guide than the learning of their professors or the pronounce- 
ments of their statesmen. They are right. This was a war of two 
distinct and opposing civilizations, of two different mentalities— the 
mechanism of the Anglo-Saxon mind differs from the mechanism of 
the German mind, it differs indeed from the mechanism of the Con- 
tinental mind. 

For an Anglo-Saxon, in so far as he reasons at all, reasons in- 
ductively. He begins with a fact, whilst the Continental, as a rule, 
reasons deductively, that is, from a principle or a maxim. 

The Anglo-Saxon loves a compromise, which is never logical, and 
distrusts logical conclusions. For his whole history has been a history 
of compromises between opposing claims advanced and supported by 
opposing factions. 

If the major premise be admitted, the iniquities of the Inquisition 
were the truest mercy, and if we are to accept the test so often pro- 
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posed by Continental reasoners — "of two things one" — then it is pos- 
sible to justify not merely the auto da fe, but every form of judicial 
torture and every extreme exercise of the Divine right either of Kings 
or Majorities. 

It is the saving virtue due to a distrust of the obviously logical 
conclusion, and unshakable belief in the via media, and the possibility 
of compromise, that lie not merely at the root of all Anglo-Saxon legis- 
lation but inspire all Anglo-Saxon policy, and are the secret of its 
success. 

There is nothing more illogical than the British Empire. It is 
neither British nor an Empire. No word can be found in the dic- 
tionary of any language which describes the ramshackle collection of 
governments and nationalities which, for want of a better phrase, we 
call the British Empire. It is a medley, illogical and unsymmetrical : 
but it works. It has worked with wonderful efficiency for four years, 
and in its working has staggered and upset the logic of all the learned 
men of all the learned bodies; and the policies of all the politicians 
who, arguing from the principles laid down by constitutional pub- 
licists, prophesied disruption at the sound of the first gun fired in 
anger. 

This conflict of mentalities is not a new development, it has ex- 
isted throughout all history. And in judging the record of our race 
in the matter of their interpretation and administration of the Laws 
of War at Sea we must not look for a logical appeal to principles, but 
for a compromise between opposing rights. It is this constant effort 
to find the via media between conflicting claims or rights that is the 
secret of the British Empire. The Anglo-Saxon recognizes that a 
right may be pushed so far as to become a wrong — and the failure to 
secure an acceptable compromise — which provoked the American Rev- 
olution, is the exception which proves the rule, that the British 
Empire — British legislation — and British policy are based on success- 
ful compromise. This system of compromise is the fruit of experience 
and of experiment, of mistakes fruitful of instruction, and success- 
fully corrected because equitably remedied though solved illogically. 

So much by way of introduction or caution. For it is not the pur- 
pose of this paper to expound a logical system of the Laws of War at 
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Sea. Nor is it proposed to enunciate any legal principle derived from 
the maxims of Continental Codes. All war is illogical. It is brutal, 
a brutal appeal to strength. It is an act of violence which though it 
may originate in the noblest motives can never be anything but cruel, 
and must inevitably inflict suffering on innocent persons. 

But until some means can be devised for averting war it is neces- 
sary to recognize that wars must come, and to define and limit the 
rights that are created by a state of war. The best guide in this 
matter will be found in the teaching of history. For although nations 
have asserted as neutrals, rights which they have subsequently repu- 
diated as belligerents, and vice versa, nevertheless, this very conflict 
of claims may be of service in finding the equitable compromise that 
we seek. In International Law as in Municipal Law and policy, ex- 
perience is a safer guide than theory or maxims, or phrases masquer- 
ading as principles. 

CAPTURE AT SEA 

In the consideration of the question of Capture at Sea, we at once 
find ourselves in the presence of two claims which are frequently in 
conflict. Phillimore (Vol. Ill, p. 450) says, "All property belonging 
to the enemy found afloat upon the high seas and all property so 
afloat of subjects or neutrals conducting themselves as belligerents 
may be lawfully captured." 

On the other hand the same author says, p. 238, Vol. Ill, ' ' There is 
no more unquestionable proposition of International Law than the 
proposition that neutrals are entitled to carry on upon their own 
account a trade with a belligerent." 

What is the justification for these claims? 

It has been urged that the danger involved to private property 
tends to deter nations from war. But this thesis cannot be supported 
by any evidence derived from history, and it is only mentioned here 
to be put aside as untenable. Similarly the capture of enemy prop- 
erty as a means of enriching a belligerent is also put aside as no 
longer tenable. It may have been a motive influencing belligerents in 
times past. It may even be a motive influencing them today. It 
certainly influenced privateersmen. But it is not a motive that is 
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avowable or that can be adduced in support of the undoubted bellig- 
erent right. 

The true and only justification of the right of capture is that all 
war is a struggle for life or death between nations, and that the 
sinews of war are provided by property. If a belligerent deprives 
his enemy of his property, he prevents him from fighting as effectively 
as he otherwise would, and so saves himself from being overcome, 
whilst he increases his own chances of overcoming his enemy. The 
seizure of enemy property is a weapon of war, and can only be justi- 
fied as a weapon of war. 

But when we come to neutral rights we find ourselves in presence 
of claims which conflict with belligerent rights, and it is here that 
we find a fruitful source of controversy. Grotius says, "Verum est 
dictum . . . in hostium esse partibus qui ad helium necessaria 
hosti administrate' No one disputes that if two persons or two nations 
are fighting, each combatant has the right to prevent his enemy from 
receiving arms or succor or support from third persons who call them- 
selves neutral. The neutral right to trade is not disputed. But the 
controversy has constantly raged, and for the matter of that, still 
rages on the extent or limitation of the right to intercept or capture 
supplies sent in the exercise of this neutral right by private persons. 
It is not possible to do more than review very briefly the law and 
controversies on this subject, but it must always be remembered that 
the existence of the right of capture is not disputed. The controver- 
sies have always turned on two points: (1) The restriction or limita- 
tion of an admitted right or (2) The proposal to abolish that right 
altogether. 

The oldest code of law still surviving is the Consulat de la Mer 
or Consolato del Mare which dates from the fourteenth century. Like 
most successful laws it was a codification of customs or practices 
which had grown up by common consent and not a system deduced 
from legal maxims for principles. The following are the rules of 
the Consolato del Mare: 

1. Enemy goods on the ship of a friend are good prize. 

2. In such a case the captain of the neutral ship should be paid 
freight for his cargo so confiscated, as if he had taken it to its 
primitive destination. 
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3. The property of a friend on an enemy vessel is free. 

4. That the captors who have seized an enemy vessel and brought 
it into one of their ports should be paid freight on the neutral mer- 
chandise as if it had been carried to its primitive destination. 

The above rules were framed when the motive of plunder was 
more prominent in respect to enemy property than it is today. There 
is a clear distinction between neutral and belligerent property, but 
the principle running through the rules is that a belligerent may 
confiscate his enemy's property, but must respect neutral property 
and neutral rights. 

The aspect of trade or commerce as a means of succor and support 
of an enemy is not apparent as a governing motive, and indeed the 
war material of the fourteenth century was so restricted that the 
question of contraband in the modern sense must have been a minor 
matter. All men were armed or possessed arms of some sort, and the 
arms were such as could be carried on the person. The Gonsolato del 
Mare was the code of Europe up to the sixteenth century. 

By ordinances of 1543 and 1584 the French Government declared 
that the property of a friend in an enemy's ship, and also the ship of 
a friend having the property of an enemy on board were lawful prize. 
It is doubtful if these ordinances were ever acted on. Sir Leoline 
Jenkins thought not : but in the seventeenth century divergence from 
the code of the Consolato del Mare became common. By the Treaty 
of Westminster of 1654 money and provisions as well as war material 
were declared contraband by agreement between England and Hol- 
land. 

In 1681 the famous ordonnance de la marine, drawn up by Col- 
bert in the name of Louis XIV of France was published. Article VII 
of that ordonnance, Titre des Prises, reads as follows : 

Tous navires qui se trouveront charges d'effets appartenans a 
nos ennemis, et les marchandises de nos sujets ou allies qui se trouver- 
ont dans un navire ennemi, seront pareillement de bonne prise. 

On this the commentator makes the remarks: 

D 'effets appartenans a, nos ennemis. La meme chose etoit def endue 
chez les romains. L Mereatores au cod de commerciis et mercatoribus. 
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Dans un Navire ennemi, ear il n'est pas permis de freter un 
vaisseau ennemi et les marchandises et effets quoi qu ' appartenans aux 
Sujets du Roi ou a, ses alliez, ne seroient pas moins de bonne prise 
que le navire ennemi ; eet Art. a ete confirme par un arret du conseil 
du 26 Octobre 1692, et par un autre du 23 Juillet 1704. 

The ordonnance of 1704 decreed: 

S'il se trouve sur les vaisseaux neutres des effets appartenans 
aux ennemis de Sa Majeste les vaisseaux et tout le ehargement seront 
de bonne prise. 

Here was a gross violation of neutral rights. A flagrant departure 
from the public law of Europe and from the custom and practice of 
centuries. That it could be supported by some forgotten rule of 
Roman Law or by the maxim "que la robe ennemi confisque la mar- 
chandise et la vaisseau ami" was no justification for a departure from 
accepted International Law. But the late sixteenth and early part of 
the seventeenth centuries were the period of the expansion of com- 
merce. The treaties begin to bristle with commercial stipulations and 
nations were becoming more and more interdependent. Whilst we 
may allow full weight to the sordid motives of the privateersmen there 
was certainly another factor governing the Law of Capture at Sea. 
The war of exhaustion had become an international weapon. Com- 
merce sustained the strength of a nation, the deprivation of commerce 
weakened and exhausted a nation. 

In the "War of the Spanish Succession the exhaustion of France 
was the governing influence that induced Louis XIV to sign what to 
him must have been the humiliating Treaty of Utrecht. England was 
not exhausted, and owed her vigorous vitality to sea power. Yet the 
17th Article of the Commercial Treaty of Utrecht between England 
and France stipulated for free ships, free goods except contraband of 
war and was a distinct repudiation of the French Law. This article 
was a British article. Why? Because the Power that has the mas- 
tery of the sea has no need for la guerre des courses, or for privateer- 
ing. Moreover, the British maritime supremacy was not limited to 
vessels of war, but included a growing mercantile marine. Privateer- 
ing is always the resource of the weaker naval power. But the weapon 
of an effective or virtual blockade, amounting to an interruption or 
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prohibition of commerce, is a serious military weapon. The exploits 
of the Alabama and her consorts in no way influenced the Civil War 
in America, but the blockade of the southern coasts exhausted the 
Confederacy. It was as much a factor in the decision of the war as 
the victories of General Grant. 

This is the prominent fact that has influenced the history of 
Europe from the date of the battle of La Hogue in 1692 to the present 
day. Sea power is telling every day, and the exploits of the sub- 
marine could not and did not, as the Germans expected, decide the 
war. 

The 17th Article of the Commercial Treaty of Utrecht was an 
attempt to readjust the balance between neutral rights and belligerent 
claims. It was a departure from the principles of the Eoman Law 
and the clear cut distinctions of the Consolato del Mare; but it was a 
special contract with France and was not of universal application. It 
was not the law, but was an exception to the law. 

The French Regulation of October 21, 1744, is too long for quo-, 
tation, but it gave neutral vessels sailing from their own ports the 
right to carry the goods of their own country to an enemy port, except 
contraband of war. It also gave neutral ships the right to sail from 
an enemy port with goods loaded on account of neutral sovereigns 
for a port of their own sovereign. But otherwise enemy goods on 
neutral ships were good prize. 

On January 18, 1753, the law officers of the British Crown 
submitted a memorandum of the law in the matter of prize. This 
memorandum is an annexure to the well-known despatch of the Duke 
of Newcastle in the matter of the Silesian loan, and is too long for 
quotation in full. But the following extract gives the pith of the 
statement : 

First as to the Law. 

When two Powers are at war, they have a right to make prizes 
of the ships, goods, and effects of each other upon the High Seas. 
Whatever is the property of the Enemy may be acquired by capture at 
sea; but the Property of a Friend cannot be taken provided he ob- 
serves neutrality. Hence the Law of Nations has established: 

That the goods of an Enemy on board the ship of a Friend may 
be taken. 
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That the lawful goods of a Friend on Board the ship of an Enemy 
ought to be restored. 

That contraband goods going to the enemy tho' the Property 
of a Friend may be taken as Prize ; because supplying the enemy 
with what enables him better to carry on the War is a departure 
from Neutrality. 

This is substantially the Gonsolato del Mare plus the confiscation 
of contraband. The law officers were not legislating, they were stat- 
ing the law, and the law had come to recognize a new factor in war, 
and a new distinction in the right of a belligerent. The right of 
plunder, of confiscating enemy property was still present in the law. 
But a new and competitive motive or justification for belligerent 
rights appeared. 

The law of capture at sea was gradually taking the direction that 
the right of the belligerent was to intercept succors or aids sent to 
his enemy, a much nobler and more justifiable right than the right to 
plunder. The two rights stand concurrently in the law, but it is 
evident that as between belligerents the path of progress, if motive 
is to weigh, lies in the replacement of the right to plunder by the right 
to intercept or control succor. Provided always that full considera- 
tion is given to the rights of neutrals. 

On February 1, 1793, the French Convention declared war on 
England, and the British Government at once entered into a series 
of treaties prohibiting the export to France of naval and military 
stores or provisions. The signatories to those treaties included Russia, 
Spain, Naples, Prussia, Austria and Portugal. In fact all Europe ex- 
cept Sweden and Denmark. Here we find the right of control of 
commerce, as distinct from the right of plunder of commerce, com- 
ing into prominence. 

PREEMPTION 

And this new right or claim was emphasized when both France 
and England preempted the cargoes of ships laden with corn, flour 
or meat. 

England's action gave ground for controversy. For although the 
Treaty of 1691 between England and Sweden made money, provisions, 
and horses, with furniture necessary for horses, contraband, Sweden, 
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Denmark and the United States protested. The British Government 
held that by modern law provisions are contraband whenever the de- 
priving of an enemy of these supplies is one of the means of reducing 
him to terms. Here, in this argument, we are getting on more legiti- 
mate ground than the old motive of plunder. We are leaving the 
claim to use war as legalized brigandage and taking our stand on the 
right of a belligerent to prevent aid or succor in any shape from 
reaching his enemy — a much more respectable position, to say the 
least of it. The argument in the case of England was supported by 
the fact that the French Government had armed almost the whole 
French nation — and had established a virtual monopoly of the corn 
trade, but this was merely an extension of the principle laid down by 
the British Court of Admiralty, and in so far as it was a valid justi- 
fication, its effect was to limit the use of the weapon of interception, or 
control of commerce, to nations where conscription or government 
control of food was in force. 

On the British side it could be contended that it was not an 
invidious rule, but the revival of a practice recognized in many treat- 
ies of the seventeenth century. But, as we have seen, the United States 
objected. Jefferson wrote : ' ' Such a stoppage to an unblockaded port 
would be so unequivocal an infringement of neutral rights, that we 
cannot conceive it will be attempted." As the law stood Jefferson 
had a strong case. For in the absence of express treaty stipulations 
the law, as stated by the law officers in 1753, was good law and we may 
put aside for the moment the argument derived from the general 
mobilization of the French nation, for as we have seen this is a limit- 
ing argument, and look frankly at the conflict of claims. 

There are no two nations which have a greater respect for the 
rights of property and the liberty of the subject than America and 
Great Britain. But there are also no more practical nations than those 
which form the two great branches of the Anglo-Saxon race, and they 
are quick to recognize that conditions may change in such a manner 
that the logical exercise of a right is out of date, and that rights which 
grew up under different conditions, call for a new interpretation 
suited to the changes brought about by human progress. Slavery was 
once a legal right in America — it has ceased to be so. The protection 
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of property and the liberty of the individual are guaranteed by the 
5th amendment to the American Constitution, but the American 
Statute Book contains laws intended to limit such rights — in such a 
manner that the right of one party shall not be another's wrong. Here 
then we were in presence of two conflicting claims. On the one side 
we had a claim to use sea power not for purposes of plunder — but as 
a weapon of war for the purpose of bringing the enemy to terms. Sea 
power was to be used to intercept supplies and control commerce — 
but not to plunder commerce. On the other side was an appeal to a 
legal right which had been long established. 

The matter was very properly referred to negotiation and com- 
promise, and the negotiations resulted in the famous Jay Treaty of 
1794. The 18th Article of that treaty reads as follows : 

In order to regulate what is in future to be deemed contraband 
of war, it is agreed that under the said denomination shall be com- 
prised all arms and implements serving for the purposes of war, 
by land or by sea, such as cannon, muskets, mortars, petards, bombs, 
grenades, carcasses, saucisses, carriages for cannon, musket rests, 
bandoliers, gunpowder, match, saltpetre, ball, pikes, swords, head 
pieces, cuirasses, halberts, lances, javelins, horse furniture, holsters, 
belts, and generally all other implements of war, as also timber for 
ship building, tar or rozin, copper in sheets, sails, hemp and cordage, 
and generally whatever may serve directly to the equipment of 
vessels, unwrought iron and fir planks only excepted; and all the 
above articles are hereby declared to be just objects of confiscation, 
whenever they are attempted to be carried to an enemy. 

And whereas the difficulty of agreeing on the precise cases in 
which alone provisions and other articles not generally contraband 
may be regarded as such, renders it expedient to provide against 
the inconveniences and misunderstandings which might thence arise : 
It is further agreed that whenever any such articles so becoming 
contraband, according to the existing laws of nations, shall for that 
reason be seized, the same shall not be confiscated, but the owners 
thereof shall be speedily and completely indemnified ; and the captors, 
or, in their default, the Government under whose authority they act, 
shall pay to the masters or owners of such vessel the full value of 
all such articles, with a reasonable mercantile profit thereon, together 
with the freight, and also the demurrage incident to such detention. 

This treaty was concluded by George Washington, John Jay, "Will- 
iam Pitt, and Lord Grenville. 
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In 1803 a treaty was concluded between Great Britain and Sweden. 
The following is the Second Article of that Treaty: 

Les croiseurs de la Puissance belligerante exerceront le droit de 
detenir les batimens de la Puissance neutre allant aux ports de 
1'ennemi avec des chargemens de provisions ou de poix, resine, 
goudron, chanvre, et generalement tous les articles non manufactures, 
servant a l'equipement des batimens de toutes dimensions, et egale- 
ment tous les articles manufactures servant a l'equipement des 
batimens marchands (le hareng, fer en barres, acier, cuivre rouge, 
laiton, fil de laiton, planches, et madriers, hors ceux de chene et 
esparres, pourtant exceptes) ; et si les chargemens, ainsi exportes par 
les batimens de la Puissance, neutre, sont du produit du territoire 
de cette Puissance, et allant pour compte de ses sujets, la Puissance 
belligerante exercera dans ce cas le droit d 'achat sous la condition 
de payer un benefice de dix pour cent sur le prix de la facture de 
chargement fidelement declare^ ou du vrai taux du marche soit en 
Suede soit en Angleterre, au choix du proprietaire, et en outre une 
indemnite pour la detention et les depenses necessaires. 

Here then we find the system of preemption defined, and legalized. 
Manning (Law of Nations), after referring to the older treaties of the 
seventeenth century, says: 

In this country, although some of the treaties [i.e. seventeenth 
century treaties] above quoted show that our government formerly 
recognized the right of Pre-emption in its most comprehensive scope, 
yet such exercise of the right has, with us, long fallen into disuse. 
Pre-emption is confined in our practice to those instances where 
goods are of that description that their transport to our enemy would 
be manifestly to our disadvantage, while, on the other hand the 
law of Contraband does justify their confiscation. "Pre-emption," 
said Sir William Scott, "is no unfair compromise, as it should seem, 
between the belligerents' rights, and the claims of the neutral to 
export his native commodities, though immediately subservient to 
the purposes of hostility." 

In the case of the Haabet, 1 Lord Stowell (Sir William Scott) said: 

The right of taking possession of cargoes of this description, 
Commeatus or Provisions, going to the enemy's ports, is no peculiar 
claim of this country; it belongs generally to belligerent nations. 
The ancient practice of Europe, or at least of several maritime States 
of Europe, was to confiscate them entirely ; a century has not elapsed 
since this claim has been asserted by some of them. A more mitigated 
i The Haabet (No. 1), 2 C. Rob. 174; 1 Roscoe's Prize Cases, 212. See p. 214. 
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practice has prevailed in later times of holding such cargoes subject 
only to a right of pre-emption, that is, to a right of purchase upon a 
reasonable compensation, to the individual whose property is thus 
diverted. 

The reasoning of Manning and of Lord Stowell seems unanswer- 
able and is a confirmation of the wisdom and justice of the Jay Treaty 
and the Swedish Treaty. 

But since the great Revolutionary and Napoleonic wars many 
things have happened. Conscription has become universal in Europe. 
Even in times of peace. For years Europe has been in presence of the 
"Nation in Arms": nor has the organization for war stopped at the 
military forces. The railways — the means of production and dis- 
tribution of all commodities — have been so arranged as to pass under 
what is virtually government control immediately on the outbreak 
of war. 

Contemporaneously with the changes in organization there have 
been changes in the material of war. Science has not been idle, and 
the best brains in Europe and America have been applied to utilizing 
all the resources of chemistry — or metallurgy — as well as all the forces 
of nature for the purposes of war. The list of articles that have a 
double use now includes almost every product either in a raw or manu- 
factured state. It is almost impossible to say what is not or may 
not become conditional contraband. Raw cotton, india-rubber, motor- 
cars, steam yachts — all mineral or vegetable products may have a 
military use. In fact everything may be, and probably is, conditional 
contraband. Sive instrumenta bellica sint, sive materia per se hello 
apta (Bynkershoek). It was in the presence of this difficulty that 
the Foreign Office addressed the following instruction to Sir Edward 
Fry, the British representative at the Second Hague Conference. The 
paragraph is given in full. 

With regard to contraband, many most difficult questions arose 
during the late war. These cases were sufficient to show that the 
rules with regard to contraband that were developed at the end of 
the eighteenth and the beginning of the nineteenth centuries are no 
longer satisfactory for the changed conditions under which com- 
merce and war are now carried on. His Majesty's government 
recognize to the full the desirability of freeing neutral commerce to 
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the utmost extent possible from interference by belligerent Powers, 
and they are ready and willing for their part, in lieu of endeavoring 
to frame new and more satisfactory rules for the prevention of con- 
traband trade in the future, to abandon the principle of contraband 
of war altogether, thus allowing the oversea trade in neutral vessels 
between belligerents on the one hand and neutrals on the other to 
continue during war without any restriction, subject only to its ex- 
clusion by blockade from an enemy's port. They are convinced that 
not only the interest of Great Britain, but the common interest of 
all nations will be found, on an unbiassed examination of the subject, 
to be served by the adoption of the course suggested. 

Even Homer nods, and the British Foreign Office which on the 
whole deserves the gratitude of mankind for its constant efforts to 
limit the hardships and the horrors and injustice of war, showed less 
than its usual clear vision in this paragraph. 

It was proposed to abolish contraband because practically every- 
thing had become contraband. A strange and insufficient reason. 

It was proposed to substitute blockade with all the penalties inci- 
dental thereto, for the more merciful system approved in the Jay 
Treaty and by Lord Stowell, that is to say, it proposed to substitute 
the confiscation of commerce for the control of commerce. 

And it was proposed to rely on blockade when blockade in the 
legal sense had become impossible or would shortly be rendered im- 
possible by the submarine. 

But there is some excuse for this defect of vision. The present 
writer happened about that date, i.e., 1907, to discuss the naval posi- 
tion with a captain in the German Navy who has achieved distinction 
as an authority on naval subjects. To the remark that the submarine 
was a new weapon which would change naval war, the German cap- 
tain replied: 

I don't believe it. The submarine is dangerous to its crew, look 
at the accidents that have taken place — if anything goes wrong, and 
things must always go wrong sometimes, everyone is drowned or 
suffocated. No, I have no faith in submarines, what we want is more 
battleships and bigger battleships. For our present ships are too 
small. We want bigger guns and bigger ships if we are to face your 
Fleet. 

It is right to add that at the outbreak of the present war the Ger- 
mans actually possessed a smaller fleet of submarines than the British. 
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If then the German Admiralty which foresees everything and prepares 
everything did not foresee the potentialities of the submarine, or the 
barbarous use they intended to make of the new weapon, the British 
Foreign Office may be excused for not having been gifted with a 
greater foresight as to the influence of submarines on blockade. 

Fortunately the British proposal was not accepted by the Con- 
ference. 

THE FREEDOM OP THE SEAS 

It will be convenient at this stage to consider another proposal 
which has been made; namely, the immunity of private property at 
sea, except contraband of war. For purely controversial purposes 
it might be sufficient to say that as everything is now contraband 
of war the proposal is inapplicable ; but such a reply would be want- 
ing both in courtesy and honesty. For the advocates of the proposal 
have certainly intended a great restriction of the list of contraband. 
The proposal has been made by four American Presidents and by 
writers such as Bluntschli, Pierantoni, De Martens, Bernard, Mass6, 
de Lavelaye, Nys, Calvo, Maine, Hall, Woolsey, Field, Amos, etc. By 
English statesmen such as Brougham, Palmerston, Cobden, and Lore- 
burn, as well as by Mill. It must therefore be examined as a proposal 
that comes before the world supported by the very highest authority. 

The first criticism is that sea power always has been, is now, and 
always will be the power of the mercantile nation, as distinct from the 
military nation. It is possible that the trident may pass from the 
hands of England to the hands of America, many persons believe it 
will. Shipping and sea power go together, both require wealth to 
support them. But even so, it will only pass from the hands of one 
mercantile nation to the hands of another mercantile nation. To take 
the points from the trident is therefore to weaken the power of the 
mercantile nation in favor of the military nation. Is this desirable? 
The writer thinks not. The mercantile nation lives by peace and 
seeks peace. The military nation prepares for war, and regards war as 
a phase of policy — that is as a more active development of foreign 
policy than that pursued by the peaceful methods of diplomatists en- 



74 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

gaged in the game of chicane or of intrigue or coercion of neighbor- 
ing or rival states. 

The matter was carefully considered by the British Government 
in 1907, and their view is expressed in the instructions addressed to 
Sir Edward Fry by Sir Edward Grey. The following is an extract 
from those instructions : 

It is probable that a proposal will be brought before The Hague 
Conference to sanction the principle of the immunity of enemies' 
merchant ships and private property from capture at sea in time of 
war. His Majesty's Government have given careful consideration 
to this question, and the arguments on both sides have been fully 
set out in the various papers which have been at your disposal. They 
cannot disregard the weighty arguments which have been put for- 
ward in favor of immunity. Anything which restrains acts of war 
is in itself a step towards the abolition of all war, and by diminish- 
ing the apprehension of the evils which war would cause, removes 
one incentive to expenditure upon armaments. It is also possible 
to imagine cases in which the interests of Great Britain might benefit 
by the adoption of this principle of immunity from capture. 



The British Navy is the only offensive weapon which Great Britain 
has against Continental Powers. 



For her ability to bring pressure to bear upon her enemies in 
war Great Britain has therefore to rely on her Navy alone. His 
Majesty's Government cannot therefore authorize you to agree to any 
Resolution which would diminish the effective means which the Navy 
has of bringing pressure to bear upon an enemy. 

In the recent war England and America, the two mercantile, and 
nonmilitary nations, had large armies fighting on the Continent of 
Europe : but those armies had been transported and existed in virtue 
of sea power. The German armies opposed to them felt the pressure 
of sea power. The difficulties of the German soldier in regard to 
ammunition, transport and food, were the creation of sea power. If 
there was a shortage of copper for cartridges, of glycerine and cotton 
for explosives, of materials for poisonous gas, the shortage was caused 
by sea power. 

Facts are stubborn things, and the facts of the recent war justify 
those men who clung to the belief in sea power as a weapon of war 
and believed that the same conditions that created that power would 
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prevent its misuse. The illustrious men who have from time to time 
advocated the immunity of private property at sea carry weight — 
deservedly so: but their lives were devoted to the study of the prin- 
ciples of law and politics rather than to the hard facts of war. It is 
right therefore to cite the opinion of a student of war, and no name 
stands higher in that branch of historical research and military and 
economic science than that of the late Admiral Mahan. In his Essay 
on the Possibilities of an Anglo-American Reunion he wrote as fol- 
lows: 

In the same way it may be asserted quite confidently that the con- 
cession of immunity to what is unthinkingly called the private prop- 
erty of an enemy on the sea will never be conceded by a nation or 
alliance confident in its own sea power. It has been the dream of 
the weaker sea belligerents in all ages; and their arguments for it, 
at the first glance plausible, are very proper to urge from their point 
of view. That arch robber, the first Napoleon, who so remorselessly 
and exhaustively carried the principle of war sustaining war to its 
utmost logical sequence, and even in peace scrupled not to quarter 
his armies on subject countries, maintaining them on what after all 
was private property of foreigners, even he waxes quite eloquent 
and superficially most convincing as he compares the seizure of goods 
at sea, so fatal to his Empire, to the seizure of a wagon travelling 
on a country road. 



Now private property borne upon the seas is engaged in pro- 
moting, in the most vital manner, the strength and resources of the 
nation by which it is handled. When that nation becomes belligerent 
the private property, so called, borne upon the seas is sustaining 
the well-being and endurance of the nation at war and consequently 
is injuring the opponent to an extent exceeding all other sources of 
national power. 



Blockade, such as that enforced by the United States Navy during 
the Civil War, is evidently only a special phase of commerce destroy- 
ing ; yet how immense — nay decisive — its results ! 

It is only when effort is frittered away in the feeble dissemina- 
tion of the guerre de course instead of being concentrated in a great 
combination to control the sea that commerce destroying justly in- 
curs the reproach of misdirected effort. 

How do these words, written in 1894, read today? Napoleon no 
longer lives — but does the Power that clamors for the freedom of the 
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seas respect private property on land? Is the control of commerce by 
the use of sea power an effective weapon, or is it not ? Is the guerre 
de course any more worthy of respect than it was when Admiral 
Mahan correctly characterized it ? 

We see, therefore, that sea power is an effective weapon in war, 
and that whilst the old right of a belligerent to weaken and exhaust 
his enemy is as legitimate as ever, the manner of the exercise of that 
right calls for modification. Everything that man produces can be 
utilized by science for purposes of war, and even a baby's feeding 
bottle can be converted into a dangerous bomb. Everything therefore 
is now either contraband or conditional contraband. This creates an 
impossible condition for neutrals, and when facts or the changes 
caused by human progress render the old laws or the old rules intol- 
erable, common sense calls for their amendment, but the Anglo-Saxon 
sense of justice calls also for a fair compromise between conflicting 
claims. It is impossible to define contraband when everything is con- 
traband, but it is easy to distinguish between absolute contraband, 
that is to say, war material — and articles which have a double use. A 
fifteen inch howitzer is not an article used in a citizen's household, 
nor is a machine gun, and there is no difficulty in distinguishing arti- 
cles which are of military use only : but it is the fact that everything 
else has both a military and a civil use. To confiscate all articles of 
conditional contraband would be an intolerable act of robbery and in- 
justice to neutrals. But the right of a belligerent to intercept supplies 
and succors to his enemy remains. A fair compromise has been found 
in the past between these two conflicting rights by the system of pre- 
emption, or purchase. By the control of commerce, instead of the 
confiscation of commerce. There is no reason in justice why a bellig- 
erent should not intercept supplies going to his enemy provided he 
pays for them, if they are neutral property, and have a double use. 
War material always has been liable to confiscation, and there is no 
reason why it should not remain so liable. 

But this rule has a logical consequence. If private property on 
board ship is exempt from confiscation the ship that carries that prop- 
erty must be exempt from destruction. The iniquitous destruction 
of peaceable merchant ships during the recent war has horrified and 
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disgusted humanity. It would be easy to show that it has no legal 
justification, but it would be a waste of words to do so. For in this 
matter, we are dealing with a question which transcends the logic or 
the rules of jurists. It affects all humanity, and whatever rules may 
be framed for the future guidance of belligerents it is certain that 
suffering humanity will see to it that the destruction of merchant ships 
must be prohibited, and the prohibition must be made effective with- 
out any exception of any kind whatsoever. A merchant ship taken as 
prize, must be brought into port and not destroyed. 

But this rule would admittedly be to the advantage of the strong- 
est naval power. So it is but just that some concession should be 
made to the weaker naval powers. During the eighteenth century the 
right of asylum, or the right to take prizes into neutral ports, was 
frequently stipulated in treaties not limited to America, but treaties 
made by European powers including England. The concession of the 
right of asylum might be and is recommended as a compensation for 
the limited, and exceptional right of destruction such as it exists in 
International Law today. 

But the prohibition of the right to destroy involves the abandon- 
ment of the right to arm. In this, as in every war, it has been proved 
that if an orgie of barbarism is to be avoided it is all important that 
there shall be a clear distinction between combatants and noncom- 
batants— and a noncombatant should not be armed. It is no doubt the 
legal right of a noncombatant merchant vessel to arm and to fight in 
self-defense. But if the noncombatant is to be immune and to enjoy 
the rights of a noncombatant she must be a noncombatant. From the 
moment that the law protects the immunity of noncombatants, the 
right to arm, and the right to resist visit and search cease to have jus- 
tification. It is not always possible to define self-defense. If two 
men meet, each carrying pistols, each entitled to shoot, it is hard to 
say that the man who fires first does not act in self-defense. The 
frontier between offense and defense is an indeterminate frontier, and 
it is but just that if a merchant ship should be exempt from all danger 
she should cease to be a danger to the vessel exercising the right of 
visit and search. 

Here, then, if wte are to examine history and the experience of 
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today, lies the path of progress. Rightly regarded, the proposals now 
submitted are a continuation of the path trodden in the past. If 
adopted, they will lead the way to a modification of the hardships and 
horrors of war, and will serve that purpose until wars shall cease and 
the world attains the blessing of a rule of universal law and universal 
peace. 

Graham Bower. 



